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upon the employee’s or annuitant’s re-
marriage rather than his or her elec-
tion of survivor annuity benefits for a
subsequent spouse.

[67 FR 33574, July 29, 1992, as amended at 58
FR 43493, Aug. 17, 1993; 58 FR 52882, Oct. 13,
1993]

§838.922 Prorata share defined.

(a) Prorata share means the fraction
of the maximum survivor annuity al-
lowable under §831.641 or §842.613 of
this chapter whose numerator is the
number of months of Federal civilian
and military service that the employee
performed during the marriage and
whose denominator is the total number
of months of Federal civilian and mili-
tary service performed by the em-
ployee.

(b) A court order that awards a
former spouse a ‘‘prorata share’ of a
survivor annuity by using that term
and identifying the date when the mar-
riage began satisfies the requirements
of §838.8056 and awards the former
spouse a former spouse survivor annu-
ity equal to the prorata share as de-
fined in paragraph (a) of this section.

(c) A court order that awards a por-
tion of a survivor annuity, as of a spec-
ified date before the employee’s retire-
ment, awards the former spouse a
former spouse survivor annuity equal
to the prorata share as defined in para-
graph (a) of this section.

(d) A court order that awards a por-
tion of the ‘‘value” of a survivor annu-
ity as of a specific date before retire-
ment, without specifying what ‘‘value”
is, awards the former spouse a former
spouse survivor annuity equal to a
prorata share as defined in paragraph
(a) of this section.

[67 FR 33574, July 29, 1992, as amended at 58
FR 52882, Oct. 13, 1993]

§838.923 Cost-of-living adjustment be-
fore the death of a retiree.

A court order that awards a former
spouse survivor annuity is deemed to
order OPM to add to the survivor annu-
ity rate cost-of-living adjustments that
occur before the death of a retiree (in
the same manner as these adjustments
are applied to the survivor rate gen-
erally) unless the court order contains
an instruction expressly directing OPM
not to add these adjustments to the

§838.932

survivor annuity rate. (See §838.735 for
information concerning cost-of-living
adjustments after the death of an em-
ployee or retiree.)

MISCELLANEOUS PROVISIONS

§838.931 Court orders that provide
temporary awards of former spouse
survivor annuities.

A provision in a court order that
temporarily awards a former spouse
survivor annuity satisfies the require-
ments of §838.804(b)(2), but the tem-
porary award becomes permanent on
the date on which OPM is barred from
honoring a modification of the court
order (the date of retirement or death,
or, in the case of a post-retirement di-
vorce, the date of the initial court
order), as provided in sections 8341(h)(4)
and 8445(d) of title 5, United States
Code.

[67 FR 33574, July 29, 1992, as amended at 58
FR 43493, Aug. 17, 1993]

§838.932 Court orders that permit the
former spouse to elect to receive a
former spouse survivor annuity.

(a) Except as provided in paragraph
(b) of this section, a court order that
gives the former spouse the right to
elect a former spouse survivor annuity
satisfies the requirements of
§838.804(b)(2) and provides a former
spouse survivor annuity in the amount
otherwise provided by the court order.

(b) A former spouse who has been
awarded a former spouse survivor an-
nuity by a court order that gives the
former spouse the right to elect a
former spouse survivor annuity may ir-
revocably elect not to be eligible for a
former spouse survivor annuity based
on the court order.

(c) The former spouse may make the
election under paragraph (b) of this
section at any time after the issuance
of the court order. An election under
paragraph (b) of this section—

(1) Must be in writing and in the form
prescribed by OPM;

(2) Is effective on the first day of the
month following the month in which
OPM received the election; and

(3) Is irrevocable once it has become
effective.

(d) The reduction in an employee an-
nuity based on a court order that gives
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§838.933

the former spouse the right to elect a
former spouse survivor annuity termi-
nates on the last day of the month in
which OPM receives the former
spouse’s election under paragraph (b) of
this section.

[67 FR 33574, July 29, 1992, as amended at 58
FR 43493, Aug. 17, 1993]

§838.933 Payment of the cost of a
former spouse survivor annuity.

(a) A court order that unequivocally
awards a former spouse survivor annu-
ity and directs the former spouse to
pay for that benefit satisfies the re-
quirements of §838.805, and—

(1) If the former spouse has also been
awarded a portion of the employee an-
nuity then the cost of the survivor ben-
efit will be deducted from the former
spouse’s share of the employee annuity
(if sufficient to cover the total cost—
there will be no partial withholding);
otherwise,

(2) The reduction will be taken from
the employee annuity and collection
from the former spouse will be a pri-
vate matter between the parties.

(b) a court order that conditions the
award of a former spouse survivor an-
nuity on the former spouse’s payment
of the cost of the benefit satisfies the
requirements of §838.805 only if a court
order acceptable for processing also
awards the former spouse a portion of
the employee annuity sufficient to
cover the cost.

MODEL PARAGRAPHS

APPENDIX A TO SUBPART I OF PART 838—
RECOMMENDED LANGUAGE FOR
COURT ORDERS AWARDING FORMER
SPOUSE SURVIVOR ANNUITIES

This appendix provides recommended lan-
guage for use in court orders awarding
former spouse survivor annuities. A former
spouse survivor annuity is not a continu-
ation of a former spouse’s share of an em-
ployee annuity after the death of the em-
ployee. A former spouse’s entitlement to a
portion of an employee annuity cannot con-
tinue after the death of the employee. A
court order that attempts to extend the
former spouse’s entitlement to a portion of
an employee annuity past the death of the
employee is not effective. The model lan-
guage in this appendix does not award bene-
fits payable to the former spouse during the
lifetime of the employee. A separate, dis-
tinct award of a portion of the employee an-
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nuity is necessary to award a former spouse
a benefit during the lifetime of the em-
ployee. Appendix A to subpart F of this part
contains model language for a portion of an
employee annuity.

Attorneys should exercise great care in
preparing provisions concerning former
spouse survivor annuities because sections
8341(h)(4) and 8445(d) of title 5, United States
Code, prohibit OPM from accepting modifica-
tions after the retirement or death of the
employee. (See §838.806 concerning unaccept-
able modifications.) A court order awarding
a former spouse survivor annuity should in-
clude four elements:

e Identification of the retirement system;

e Explicit award of the former spouse sur-
vivor annuity.

e Method for computing the amount of the
former spouse’s benefit; and

e Instructions on what OPM should do if
the employee leaves Federal service before
retirement and applies for a refund of em-
ployee contributions.

By using the model language, courts will
know that the court order will have the ef-
fect described in this appendix.

The model language uses the terms
“‘[former spouse]’”’ to identify the spouse who
is receiving a former spouse survivor annuity
and ‘‘[employee]” to identify the Federal
employee whose employment was covered by
the Civil Service Retirement System or the
Federal Employees Retirement System. Ob-
viously, in drafting an actual court order the
appropriate terms, such as ‘“‘Petitioner’ and
‘“‘Respondent,” or the names of the parties
should replace ‘‘[former spouse]’”’ and ‘‘[em-
ployee].”

Similarly, except when the provision ap-
plies only to the basic employee death ben-
efit (defined in §843.103 of this chapter) that
is available only under the Federal Employ-
ees Retirement System, the models are
drafted for employees covered by the Civil
Service Retirement System (5 U.S.C. 8331 et
seq.). The name of the retirement system
should be changed for employees covered by
the Federal Employees Retirement System
(5 U.S.C. chapter 84.).

Statutory references used in the models
are to CSRS provisions (such as section
8341(h) of title 5, United States Code). When
appropriate, the corresponding FERS provi-
sion (such as section 8445 of title 5, United
States Code) should be used.
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